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The appeals were filed by TRANSBRASIL S.A. LINHAS AEREAS, GENERAL
ELECTRIC CAPITAL CORPORATION et al and AERCAP IRELAND LIMITED et al, based
on article 105, III, "a" of the Brazilian Constitution of 1988 ("CF/88"), against a Sdo Paulo State
Appellate Court decision.

Lawsuit: Annulment of promissory notes coupled with a damages claim, filed by
TRANSBRASIL S.A. LINHAS AEREAS ("TRANSBRASIL") against GENERAL ELECTRIC
CAPITAL CORPORATION, ALCYONE ESC CORPORATION, AIRPLANES HOLDINGS
LIMITED, AVIATIONS FINANCIAL SERVICES (jointly, "GE"), AERCAP IRELAND
LIMITED and AERCAP LEASING USA II INC (jointly, "AERCAP").

The lawsuit's purpose was a judicial declaration of nullity of six promissory notes
signed by TRANSBRASIL and, consequently, attribution of damages to all co-

defendants/lenders.

Trial Court Decision: granted the claim, declaring the promissory notes null and
attributing damages "according to article 1.531 of the Brazilian Civil Code, [damages] to be
assessed by a court-appointed expert" (pages 5,219/5,224, Superior Court of Justice online ("e-
STI")).

Appellate Court Decision: The S&o Paulo State Appellate Court rejected, by
majority opinion, GE and AERCAP's appeal and granted TRANSBRASIL's appeal in part,
sentencing the co-defendants to pay, as damages, twice the amount of each nullified promissory
note, in addition to other damages sustained by the plaintiff, including loss of profits, to be
assessed (pages 6,255/6,278, e-STJ).

Motion for Clarification: filed by TRANSBRASIL, GE and AERCAP, all
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rejected by the Sdo Paulo State Appellate Court (pages 6,341/6,344, e-STJ).

TRANSBRASIL's Special Appeal to the Superior Court of Justice: claims
violation of articles 17, 18 and 339 of Brazilian Code of Civil Procedure ("CPC") (pages
6,356/6,372, e-STJ).

GE's Special Appeal to the Superior Court of Justice: claims violation of
articles 20, Paragraph 3, 125, 1, 128, 282, 111, 286, 333, 1, 421, Paragraph 1, 425, 431-A, 437, 458,
II, 460, 512 e 535, CPC; 1.531 of the Brazilian Civil Code of 1916 ("CC/16"); 227, 230, 308,

352, 402, 495 e 884 of the Civil Code of 2002 ("CC/02") (pages 6,374/6,423, e-STJ).

AERCAP's Special Appeal to the Superior Court of Justice: claims violation of
articles 2, 128, 460, 512 and 535, CPC; 1.531 of CC/16 (pages 6,465/6,496, e-STJ)

Preliminary Examination of Admissibility: The Sio Paulo State Appellate Court
admitted all the special appeals, and ordered the proceedings be sent to the Superior Court of
Justice (6,898/6,901, e-STJ)

The Bankruptcy Trustee's Statement: The bankruptcy trustee, Mr. Alfredo Luiz
Kugelmas, acknowledges the bankruptcy estate's standing in the lawsuit, but notes that any future
damages must be redirected to the estate for payment of creditors (pages 7,170/7,171, e-STJ).

The Federal Prosecutor's Office's (""MPF') Opinion: The Deputy Federal
Prosecutor Mr. Pedro Henrique Tavora Niess issued an opinion against granting TRANSBRASIL's
special appeal and favorable to partially granting GE's and AERCAP's special appeals.

7,191/7,216, e-STJ)

Above is this Court's report.
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THE COURT:

The dispute revolves around the limits of the defendants' liability due to damages
caused by the unjustified protest of promissory notes. Also, the court must examine the veracity
of claims regarding: (i) denial of judicial relief by the lower courts; (ii) defective complaint; (iii)

nullity of the expert's report; (iv) extra petita decision; and (v) reformatio in peius.

First, it should be noted that all three appeals will be analyzed jointly, considering
the connections between the parties' disputes, not to mention the existence of priority issues

amongst the appeals.

1. Delimiting the disputed issues.

1. Several of the facts pertaining this lawsuit, including this Court's decisions,
had already been brought to this Court's attention through the Special Appeal to the Superior
Court of Justice 867.128/SP, in which I also delivered the opinion of the Court, within the
bankruptcy suit filed by GENERAL ELECTRIC CAPITAL CORPORATION ("GECC") against
TRANSBRASIL, based on one of the promissory notes that have been declared null by the lower
courts in this lawsuit.

2. At that time, I noted that facts must be determined meticulously since the
dispute began on 05.27.1999, when TRANSBRASIL renegotiated their debt with GE and
AERCAP, due to airplane and motor leases, by acknowledging a US$ 20,069,478.00 debt and

signing the promissory notes that gave rise to this lawsuit.
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3. On 04.27.2000, the parties terminated the above-mentioned lease agreements.
In January 2001, the notes were protested.

4. On 01.18.2001, TRANSBRASIL filed a preliminary injunction (case #.
000.01.004244-0), to stop the promissory note protest. The preliminary injunction was granted,
contingent on posting security, in cash or surety bond, within 48 hours.

5. However, TRANSBRASIL offered as security moveable assets and real estate,
which were rejected by the judge, who then dismissed the case and determined the promissory
notes be immediately protested.

6. TRANSBRASIL then: (1) appealed, asking for a stay of execution; and (ii)
applied for a writ of mandamus (case # 999.580-4), which was assigned to the former Court of
Appeals 1st TAC/SP, requesting the preliminary injunction that forbid the promissory note
protest be upheld based on the argument that the assets offered as security were acceptable. A
new injunction was issued on the writ of mandamus, suspending the promissory note protest until
final judicial decision. Subsequently, the 1st TAC acknowledged that the former Court of
Appeals 2nd TAC/SP had jurisdiction over the case, and sent the records to the aforementioned
court.

7. The 2nd TAC/SP, then: (i) canceled the preliminary injunction granted within
the writ of mandamus (case # 999.580-4); and (ii) granted the interlocutory appeal (706.254-0/4)
filed by GE, lifting the stay of execution on the preliminary injunction's appeal (case #
000.01.004244-0). Thus, the promissory notes were protested on 06.29.2001.

8. Meanwhile, TRANSBRASIL filed the present lawsuit.

9. On 07.12.2001, GECC filed for TRANSBRASIL's bankruptcy, which was
denied on the lower courts. The lower court judge noted that the present lawsuit is still pending

and a bankruptcy suit could not be suspended, according to article 265, IV, "a" of the CPC - under
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these circumstances, the bankruptey could not proceed.

10. However, the Sdo Paulo State Appellate Court, by majority opinion, granted
GECC's appeal and decreed TRANSBRASIL's bankruptcy. According to the winning opinion,
article 265, IV, "a" of the CPC would not be applicable to a bankruptcy suit, considering the
Bankruptey Act (Decree-Law no 7.661/45). Article 585, paragraph 1 of the CPC is, however,
applicable, because a bankruptcy lawsuit "resembles a collective execution suit, against an
insolvent debtor".

11. Since the decision was not unanimous, TRANSBRASIL filed a motion for
rehearing and, before the motion had been viewed by the court, filed as evidence a "Report of
payments made by Transbrasil S/A Linhas Aéreas to General Electric Capital Corporation, in
accordance to Renegotiated Debt Agreement # 2, regarding the promissory note that corresponds
to the debts resulting from the lease of airplanes 24.511 PT-TEM and 24.692 PT-TEO," drafted
by the audit and consulting firm Trevisan. TRANSBRASIL claimed that the report could prove
the promissory note that gave cause to the bankruptcy suit had been paid off.

12. GECC presented their final statements and TRANSBRASIL presented their
replies. The Sdo Paulo State Appellate Court rejected the motion for rehearing.

13. Then, after no less than six motions for clarification that achieved no changes,
TRANSBRASIL and FUNDACAO TRANSBRASIL (the latter joined the suit one week before
the appeal had been decided, as an interested party) filed appeals to the Superior Court of Justice
(special appeal) and to the Federal Supreme Court (extraordinary appeal).

14. This 3rd Panel denied both appeals. The winning opinion not only rejected
each of the appeals' arguments, but also observed that the bankruptcy, declared by the S&o Paulo
State Appellate Court (TJ/SP), "affected the acts and decisions of TRANSBRASIL and all people

and corporations who had any kind of relationship with the bankrupt company," so at that time,
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the bankruptcy was a settled situation and irreversible.

15. However, through a perfunctory analysis of the decision, it was stated that,
although it was impossible to change the legal and factual reality of the bankruptcy,
"TRANSBRASIL might be able to sue GECC for damages, if it is proven that the promissory
note has really been paid off."

16. This Panel's decision has been subjected to an appeal against a divergent
precedent. Justice Luis Felipe Salom&o will deliver the opinion of the court; this appeal awaits
final decision.

17. This is the setting for the court's decision on these appeals.

2. Denial of Judicial Relief by the Lower Courts. Violation of article 535 of the

CPC.

18. By reviewing the appealed decisions, it becomes clear that there is nothing to
reverse or remand: the judicial relief provided was exactly that what had been demanded from the
courts. The TJ/RS (sic) dwelt on every aspect of the dispute, within legal limits. Some of these
aspects are relevant to this appeal and will be dealt with ahead.

19. Rejecting a claim does not imply omission, obscurity or contradiction, for the
court must only analyze what they believe is relevant to the dispute. The court is only bound by
their own persuasion, according to article 131, CPC, not any limits imposed by the parties' intent.

20. On the other hand, it is the understanding of the Superior Court of Justice that
motions for clarification, even if filed to prove prior assertion of claims, are not admissible if the

decision does not contain any omission, obscurity or contradiction that would justify said
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motions.
21. Actually, GE's motion for clarification attempted to change the decision
through a motion to clarify, which is beyond the scope of said motion according to article 535,

CPC.

3. Defective Complaint. Violation of articles 282, II, 286 and 458, CPC.

22. As stated by GE, TRANSBRASIL's damages claim "has no legal standing,
that is, no cause of action, nor is it certain and determined in legal terms, meaning the complaint
is defective" (page 6,393, e-STJ).

23. The STJ understands that "the claim must clearly stem from the complaint,
through a systematic and logical analysis of its content."(Internal interlocutory appeal ("AgRg")
on Interlocutory Appeal ("Ag") 784.710/RJ, 3rd Panel, Opinion of the Court Delivered by Justice
Paulo de Tarso Sanseverino, Electronic Official Journal of Courts ("DJe") of 10.06.2010. Related:
Appeal to the Superior Court of Justice ("REsp") 1.159.409/AC, 2nd Panel, Rel. Justice Eliana
Calmon, DJe 0of 05.21.2010; and AgRg on Ag 1.175.802/MG, 5th Panel, Rel. Justice Laurita Vaz,
published in the DJe on 03.15.2010).

24. As it was stated on REsp 1.107.219/SP, 1st Panel, Rel. Justice Luiz Fux,
published in the DJe on 09.23.2010, "if a lawsuit is to be effective and there is to be ample access
to justice and a fair resolution of disputes, the relief sought must be interpreted as manifestation
of the plaintiff's will."

25. The above-mentioned precedents reflect this Court's opinion on the importance
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of analyzing prayers for relief systematically, according to the content of the complaint, so
decisions can be based on what has been effectively demanded from the courts."

26. In this case, it is possible to infer from the complaint that, although
TRANSBRASIL has not proven specific losses, they have asked for "due assessment of the
damages in consonance with article 1.531 of the Civil Code, considering that the protest of the
promissory notes caused various damages to the plaintiff, such as: (i) being forced to offer assets
to provide security for the preliminary injunction; (ii) the urgent attempt to obtain a surety bond;
(1i1) imminent risk of promissory note protest, etc." (page 27, e-STJ).

27. Therefore, although the demands are briefly stated, it is logical to presume that
the damages claim is based on the nullity of the promissory notes; it should be observed that even
in the complaint, the damages are contingent to assessment, which has been noted by the Sio
Paulo State Appellate Court's decision, which states that the damages - aside from the amount due
to the enforcement of article 1,531 of the CC/16 - should be assessed by a court-appointed expert.

28. Consequently, articles 282, I1I, 286 and 458, II, CPC were not violated.

4. Nullity of the Promissory Notes. Violation of articles 128 and 460, CPC.

29. The decision that declared the promissory notes null was, according to GE,
extra petita [different from what was sought by the plaintiff].
30. It must be noted, however, that GE admits that TRANSBRASIL "filed the

present claim asking the court to declare null and void the six promissory notes signed on behalf

of the appellants" (page 6,395, e-STJ). Therefore, the decision that granted the claim could never
be considered extra petita.

31. Actually, GE objects to the S@o Paulo State Appellate Court's reasoning to
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declare the promissory notes void, which is that the debt has been paid. GE states that "the debt
payment could, at most, terminate the obligation and its enforceability, but never nullify the
promissory notes" (page 6,395, e-STJ).

32. Legal doctrine and court decisions both clearly state the requirements for a
valid negotiable instrument: liquidated, ascertained and enforceable.

33. Enforceability is not an intrinsic part of the negotiable instrument. It merely
determines that the debt is due and must be paid.

34. In this regard, paying the debt in full makes the negotiable instrument that
guarantees said debt unenforceable and, thus, invalid or null.

35. In this vein, the S&o Paulo State Appellate Court's decision stated that "the
trial court Judge acknowledged the debt had been paid and since a negotiable instrument's
enforceability is a requisite of its existence, the promissory notes were null," reasoning that it was
a mere container-contained matter, as the declaration of nullity of the promissory notes contains
an admission that said instrument is unenforceable; a null promissory note is an unenforceable
note. (page 6,258, e-STJ).

36. Of course, from a legal standpoint, there is a difference between nullity and
unenforceability, especially when considering the invalidation of past actions on the former and
future actions on the latter. However, there is no practical difference in this case, because from
any angle - whether nullity or unenforceability - the promissory notes could not have been
protested, since the debt had been paid.

37. Therefore, articles 128 and 460, CPC were not violated.

The information included herein will not affect the appeal period (Act 135 - article 6 and Act 172 -
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5. Nullity of the Expert's Report. Violation of articles 333, I, 421, paragraph 1,

425, 427, 431-A and 437, CPC and 227, 230, 308 and 352 of CC/02

38. First, there was no prior explicit or implicit assertion of claims regarding
articles 421, paragraph 1, 425,427, 431-A and 437, CPC, albeit the clarification motion.
Accordingly, this court cannot concern itself with the issues raised by the aforementioned articles,
due to precedent (Binding Precedent/STJ # 211.)

39. GE asserts that the expert's report and the S&o Paulo State Appellate Court's
decision were based on mere assumptions, considering the belated addition to the suit, by
TRANSBRASIL, of the supplementary report and the inadmissible shift of the burden of proof.

40. Chiefly, it must be noted that at no time the defendants contested the fact
TRANSBRASIL had deposited payments. The disagreement is over the purpose of these
deposits: TRANSBRASIL claims the deposits were meant to pay the debt guaranteed by the
promissory notes, while the defendants maintain that the payments were meant to settle part of
the rental and maintenance reservations owed by TRANSBRASIL for the airplane and motor
leases.

41. The Sdo Paulo State Appellate Court states that "even though fully aware of
the complex relationship with the plaintiff, the defendants chose to present a simplistic defense,
alluding to negotiable instrument laws, being uncooperative and not contributing to the
production of expert evidence (page 6,261, e-STJ).

42. Although the defendants’ behavior and defense strategy is perfectly legal,

there is a risk that can not be ignored, that includes distribution of the burden of proof.
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43. Specifically, considering TRANSBRASIL showed evidence of payment, the
defendants, in consonance with article 333, II, CPC, should have proven facts that impede or

change the plaintiff's claim.

44. Even the dissenting opinion ponders "the lawsuit had this outcome because the
defendants did not prove the existence of facts that impede, change or eliminate the plaintiff's
claim, not because they acted with malice" (pages 6,276/6,277, e-STI).

45. Even if the burden of proof had not lain exclusively on the defendants, the
dynamic distribution of the burden of proof could be discussed. The dynamic distribution theory
is based on probatio diabolica, in other words, proof that one of the parties might find difficult or
impossible to produce; it is meant to provide an alternative to the static theory espoused by article
333, CPC, that is based on rigid and objective rules and does not, therefore, always distribute
fairly the burden of proof. By applying the dynamic distribution theory, the burden of proof rests
on whomever can produce evidence more easily, depending on the factual circumstances of each
case.

46. Although not expressly mentioned on the CPC, a systematic interpretation of
Brazilian civil procedure laws, all the way to the Constitution, allows the application of this
theory, considering, especially, the principles of isonomy (article 5, main provision, CF/88 and
125, I of the CPC), due process of law (article 5, XIV, CF/88), access to justice (article 5, XXXV,
CF/88), and the judge's evidentiary authority (article 355, CPC)

47. This seems to be the path followed by the lower courts, albeit tacitly, by
acknowledging that TRANSBRASIL produced the evidence required by the expert, proving their
case, while the defendants - even if the reason was their defense strategy - did not.

48. Nevertheless, despite the defendants' best attempts, the expert report and the
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Sdo Paulo State Appellate Court's conclusions were not based on conjecture, but on evidence
contained in the case, also accounting for the distribution of the burden of proof which does
establish a legal presumption.

49. Besides, this court would have to reexamine evidence already analyzed by the
lower courts to accept their theory, which is precluded by precedent (Binding Precedent/STJ # 7)

50. Moreover, the supplementary expert report brought by the audit firm
Trevisan, as noted by the S&do Paulo State Appellate Court, had not been added to the suit earlier
because it was prepared at a later date. However, the defendants had time to present their
response to the report, in strict compliance to articles 332 and 398, CPC.

51. Furthermore, the report only became relevant after the defendant's answer,
when it was asserted that the payments made by TRANSBRASIL had a different purpose than
originally claimed by the plaintiff.

52. Therefore, there was no violation of articles 333, CPC; 227, 230, 308, and I

and 352, CC/02.

6. Malicious Prosecution. Violation of articles 17, 18, and 339, CPC.

53. TRANSBRASIL claims the defendants acted with malice, especially on the
expert's report's instance.

54. The Sdo Paulo State Appellate Court denied malicious prosecution, stating
that "the measures taken by the defendant were a risk that only caused them harm, to the extent of

losing the case." (page 6,273, e-STJ), concluding that "the defendants malicious intent was not
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proven beyond doubt." (page 6,277, e-STJ).

55. Yet again, to analyze this claim, this court would have to review facts and
evidence, which is precluded by precedent (Binding Precedent/STJ # 7)

56. TRANSBRASIL admitted, when arguing their case, the necessity of evidence
review, by stating that the defendants’ malicious intent would become clear after a "THOROUGH
ANALYSIS OF ALL DOCUMENTS IN THE LAWSUIT." (pages 6,366, e-STJ) (Emphasis in
the original text).

57. Even if the court could ignore the legal obstacles created by precedent,
malicious prosecution is not equal to legal strategy, and a party cannot be compelled to furnish
evidence against themselves, nor be required to disclose documents that will weaken their claims;
however, they must shoulder the risks of this strategy

58. Of course, the parties must cooperate with the judicial system, as ordained by
article 339, CPC, but this duty is subject to the defendant's right to a full defense, which also
includes strategy choices regarding how to fight the plaintiff's claim.

59. As the Federal Prosecutor states in their opinion, non-cooperation with the
judicial system "brings consequences in several different situations in which it happens, taking in
consideration the act and the person who practices it," concluding that "in this instance, article
339 does not bring the desired results" (pages 7,202/7,203, e-STJ).

60. Therefore, the party's conduct must always be assessed in context.

61. In this case, although the defendants did not deny the existence of the
deposits, there was a long argument over the purpose of said payments. The defendants claimed
the deposits had a different purpose and stated that the plaintiff, TRANSBRASIL, had to prove
the bank transfers were, indeed, meant to pay the debt guaranteed by the protested promissory

notes.
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62. The argument, although denied by the lower courts, is at least plausible,
claiming that, according to article 352, CC/02, the debtor of two or more debts towards the same
creditor has to specify which they are paying; besides, the defendants argue, proof of payment of
a debt guaranteed by a promissory note happens when the creditor hands back the document to
the debtor, in consonance to articles 22, paragraph 2 and 56 of Decree # 2.044/08; and 38, 39 and
77 of Brazil's Negotiable Instrument Uniform Law - but the promissory notes were not returned
to TRANSBRASIL.

63. Furthermore, as pointed by the S&o Paulo State Appellate Court, the
defendants' recalcitrance was limited to producing only a few documents as proof, indicating that
if "if it had been indispensable to the lawsuit, the expert's opinion would not have been
conclusive" (page 6,277, e-STJ).

64. Incidentally, if a document proves to be essential, the judge can command the
party to produce it and not accept their refusal, pursuant to articles 355,358 and 359, CPC.
However, in practice, the possibility of forcing the defendants to exhibit said documents was
never considered.

65. For all the above reasons and considering there was no violation to the articles
17, 18 and 339 of the Brazilian Code of Civil Procedure, there is no reason to remand the

decision.

7. Damages - double the amount of the promissory notes. Violation of article

1.531 of CC/16
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66. The defendants appeal against damages totalling twice the amount of the
unduly protested notes, claiming article 1.531, CC/16 is not applicable, especially considering the

lack of malicious intent.

67. Article 1.531, CC/16, maintained on the new Civil Code of 2002 at article
940, enforces a civil law penalty, whether or not there is proof of damages; therefore, it can only
be applied restrictively.

68. It is the STJ’S understanding that "the penalty established by article 1.531,
CC/16 - double the originally owed amount - will only be applied in case of creditor's bad faith,
fraud or malice."(AgRg on REsp 1.079.690/ES, 3rd Panel, Justice Sidnei Beneti delivered the
opinion of the court; I was responsible for the decision's report, DJe on 06.15.2011. Related:
REsp 1.005.939/SC, 4th Panel, Justice Luis Felipe Salom&o delivered the opinion of the court,
DJe on 10.31.2012; REsp 1.119.803/MA, 3rd Panel, Justice Ricardo Villas Boas Cueva delivered
the opinion of the court, DJe of 09.13.2012; and REsp 866.263/RS, 4th Panel, Justice Jofo Otavio
de Noronha delivered the opinion of the court, DJ of 02.25.2008

69. Actually, in this case, law is interpreted by analogy, from the Supreme Federal
Court Precedent (Binding Precedent/STF) # 159 that states, "Article 1.531 of the Civil Code can
not be applied in case of excessive charges that are made in good faith."

70. In practice, although the S3o Paulo State Appellate Court did not fine the
defendants for malicious prosecution, they did apply art. 1.531, CC/16, according to the Judge-
Rapporteur's reasoning, which lost to the dissenting opinions on the malicious prosecution issue

(articles 17 and 18, CPC), but used the same arguments in a winning opinion, imposing a

penalty to the defendants for demanding an already paid debt.

71. Well, one sole action presumably describes both malicious prosecution and
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fraud in debt collection - their "refusal to allow the expert to inspect their books" (page 6,265, e-
STJ) - and if this behavior was not considered to be malicious in the case in point, according to
article 17, CPC, it would be reasonable to expect the S&o Paulo State Appellate Court would not
base part of their decision on article 1.531, CC/16.

72. After all, if we are dealing with one same and single behavior, the fraud that
would justify applying article 1.531, CC/16 would technically be the same fraud that would
establish malicious prosecution.

73. Therefore, IF, from the TJ/SP viewpoint, there is no reason why the defendants
should be accountable for malicious prosecution, they should also not be subject to to a sanction
doubling the damages assigned.

74. The Federal Prosecutor's Office's came to the same conclusion: considering the
solid understanding of the STJ that the sanctions of article 1.531, CC/16 are only applicable in
case of malice, "since it was decided that the defendants actions did not constitute malice, for
none of the possibilities presented by article 17, CPC happened in the case in point and in
accordance to article 14, II, CPC, the sanction is not applicable." (page 7,210, e-STJ).

75. It must be noted that no other conduct appears on the records that might
deserve the sanction established on article 1.531, CC/16. On the contrary, based on the facts as
seen by the lower courts, it can be surmised that the defendants truly believed the debt existed and
their conviction, after TRANSBRASIL's claims, converted into legitimate and reasonable doubt,
resolved only after a long and complex evidentiary period.

76. Even with the circumstantial evidence attached to the complaint, it was not
clear to all, including TRANSBRASIL, if the debt had been fully paid or not, as the minority
opinion stated: "the plaintiff itself, in its complaint, admitted that there might still be in_partial

debt." (Underline and bold added); there was only absolute certainty that the debt had been fully

The information included herein will not affect the appeal period (Act 135 - article 6 and Act 172 -
article 5) Page 18 of 26



Superior Court of Justice

paid "after the expert gave his opinion, so it was not incontrovertible." In conclusion, "it seems,
actually, that the plaintiff was not aware of how much, exactly it had paid to the defendants, nor
did the defendants know exactly how much they had received in payment." (pages 6,276, e-STJ)

77. Before wondering how can creditor and debtor both be unaware of their assets,
we must remember these are huge corporations, whose legal relations with each other were
complex and diversified, originating from several contracts, many of them entwined, rife with
priority issues, giving rise to different debts, guarantees and obligations, many of which unrelated
to this case.

78. In the opinion of the lower court, the justice acknowledges the '"vast
complexity of the case can be verified not only by the size of the records, but also by the
peculiarities of the legal relationship between the parties" (pages 6,259, e-STJ)

79. Besides, it is important to remember that because of their size, these
corporations most certainly had decentralized organizational structures, formed by a parent
company, subsidiaries, branches, agencies, etc., each with their own various departments, which
makes it harder to keep track of their accounts

80. On the other hand, it is incontrovertible that several money transfers from

TRANSBRASIL had NOT been properly identified, which caused this lawsuit's controversy -

meaning the origin of this dispute goes back to TRANSBRASIL, who did not identify its deposits
as specific payment of the debt guaranteed by the promissory notes, which in turn made it
essential to have an expert identify and separate each payment.

81. This situation drove TRANSBRASIL to hire an audit firm for a
supplementary report to prove their claims, which, due to its complexity, was only added to the
records by the time the evidentiary period.

82. The case's complexity also affected the Judiciary that, in the end, did not find
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the necessary requisites on TRANSBRASIL's injunction to keep the promissory notes from
protest.

83. Evidently, the defendants are partially guilty of protesting the notes, but it is
clear that this mistake was caused by various reasons, some of them beyond their control or
interference, so that, faced by the reasonable doubt about payment of the debt, it would be
reckless to accuse them of fraud.

84. Therefore, the defendants did not act maliciously and must not suffer the
sanction of article 1.531, CC/16. The decision must be overturned; the defendants are no longer

liable for twice the amount of the promissory notes.

8. Damages Awarded by Appealed Decision. Violation of articles 125, I, 128,

460 and 512, CPC.

85. GE claims the damages assigned in the decision went beyond what had been
asked in the complaint, violating the civil procedure principles of limited jurisdiction, two-tiered
system and congruence, since it was not requested in the complaint and, even if it had, when
denied by the lower court judge, TRANSBRASIL's appeal did not argue the issue.

86. Furthermore, GE affirms, the decision included damages that had not been
requested, including moral damages.

87. GE states, regarding the first claim, that the request for damages was initially
based solely on article 1.531, CC/16.

88. The above-mentioned request was drafted in these terms: award damages

against the defendants, in an amount to be fully assessed, including article 1.531 of the Civil
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Code's sanction, considering that protesting the promissory notes caused the plaintiff several
losses, such as: (i) being forced to offer assets to provide security for their preliminary injunction;
(ii) the urgent attempt to obtain a surety bond; (iii) imminent risk of promissory note protest,
etc." page 27, e-STJ)

89. Despite what GE claims, though, the word "including" was used to
communicate that, besides claiming damages, article 1.531, CC/16 would also be applicable to
their suit, to such an extent that TRANSBRASIL goes on to list all damages suffered.

90. Therefore, plainly, TRANSBRASIL's complaint has always included damages,
not only for the already paid debt, but also for all other pecuniary losses due to the unjustified
protest of the promissory notes.

91. Moreover, it is not true that TRANSBRASIL's appeal neglected to challenge
the ruling that did not award them damages. Their appeal expressly states that "it is perfectly
viable to demand, coupled, the amounts under article 1.531, CC/16 and damages suffered" (page
5,567, e-STJ), elucidating their understanding (or, at least, their expectations) that they were
asking for both damages and the sanction amount.

92. In truth, although GE claims the decision only granted the claim for the
sanction decreed by article 1.531, CC/16, TRANSBRASIL understands the lower court judge
also awarded damages, although stating both amounts had yet to be assessed.

93. TRANSBRASIL's position, however, is that the sanction for damages
determined by article 1.531, CC/16 does not need assessment and that was their point. The
following paragraph, transcribed from TRANSBRASIL's appeal, makes it clear: "article 1.531,
CC/16's sanction does not cover all damages; thus, damages suffered by the appellant were also
awarded and these - only these - must still be assessed (page 5,569, e-STJ).

94. Whichever way one chooses to interpret the decision, it is unquestionable that
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TRANSBRASIL: (i) from the start asked to be awarded damages; and (ii) confirmed their claim
on their appeal, so the Sdo Paulo State Appellate Court was able to analyze the issue, without
violating articles 125, I, 128, 460 and 512, CPC.

95. As for the damages awarded by the S&o Paulo State Appellate Court, the court
itself specifies the amount must yet be assessed and clarifies there are no moral damages, which
were not claimed by the plaintiff.

96. The Sdo Paulo State Appellate Court states that "since there was no request to
award moral damages, they cannot be granted by this decision" (page 6,269, e-STJ). The
appealed decision's reflections on intangible losses were meant solely to provide dimension and
context to TRANSBRASIL's losses. In no way they make the decision extra petita or cause
reformation in peius.

97. On the other hand, I must make a statement regarding the damages suffered
due to TRANSBRASIL's bankruptcy.

98. On the decision to REsp 867.128/SP, on the bankruptcy lawsuit, I myself
stated that "if it is proven that the promissory note that originated the bankruptcy claim is
unsound, TRANSBRASIL will be able to request damages for their losses.”

99. However, to the best of my knowledge, the defendants' liability regarding
TRANSBRASIL's bankruptey is not part of this lawsuit.

100. That is because the appellate decision that determined the bankruptcy is not
even final; the decision was subjected to an appeal against a divergent decision, still pending
from this court's 2nd Panel.

101. Moreover, one must ponder that, when this lawsuit was filed, the bankruptcy
had not even been filed yet, so obviously it would not have been possible to include the damages

due to TRANSBRASIL's ruin.
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102.  Besides, GECC was solely responsible for the bankruptcy suit and there are

other co-defendants in this case.
103. TRANSBRASIL is aware of this lawsuit's limits, and - maybe this is the

main reason why the bankruptcy damages can not be included herein - filed a separate damages

suit, exclusively against GECC, assigned on 08.05.2001 to the 6th Civil Court of the Central

Courthouse of Sédo Paulo/SP, case #0093682-69.2001.8.26.0100, requesting, specifically, that

damages be awarded for the losses suffered because of the bankruptey suit.

104. The Sdo Paulo State Appellate Court's website informs that the trial court
Judge first noted that to decide the above-mentioned damages claim, the bankruptcy decision
must be final; then, he denied the claim. An appeal was filed and is currently pending a decision.

105. It is advisable that any losses resulting from TRANSBRASIL's bankruptcy
are settled on a separate suit, which will, acknowledging the civil procedure principles of due
process of law and two-tiered system, establish more precisely not only the extent of the losses,
but also GECC's liability's limit.

106. On this claim, we must determine losses caused jointly by the defendants due
to the unjustified protest of the promissory notes, as requested by TRANSBRASIL, including, for
example, the damages mentioned on the complaint, which will be duly assessed.

107. Anyway, by inferring that damages should be awarded regarding all losses
caused by TRANSBRASIL's bankruptcy, the Sdo Paulo State Appellate Court did go beyond
what had been sought, both by the complaint and the appeal, becoming, at once, an extra petita
decision and amending the decision for the worse (reformatio in peius), in violation of articles
460 and 512, CPC.

108. Therefore, even though the appealed decision does not specify the losses to

be indemnified, just generically stating the defendants' liability, along with article 1.531, CC/16's
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sanction, "for all losses suffered by the plaintiff (to be assessed), including loss of profits " (page
6,271, e-STJ), it is essential to note that the compensation should not include losses due to the

TRANSBRASIL's bankruptcy.

9. Attorney fees. Violation of articles §84 of CC/02 and 20, paragraph 3, CPC.

109. GE requests the reimbursement of attorney fees.

110. However, the reversal of the appealed decision demands that the costs of loss
of suit be redistributed, so the issue became moot.

111. Considering the reversal of the appealed decision regarding article 1.531,
CC/16's sanctions, TRANSBRASIL only won one of their initial claims; according to article 21,
main provision, CPC, the cost of loss of suit should be distributed equally among all parties and

each should pay for their own attorney's fees and the suit costs they originated.

10. TRANSBRASIL'S bankruptcy estate's position.

112. Finally, considering the exclusion of article 1.531, CC/16's sanctions, as well
as the removal from the present case of any losses due to the Bankruptcy suit, I must make a few
final remarks, related to the creditors' expectations, particularly of former employees who hoped
this trial would generate enough resources to help the bankruptcy estate honor its debts.

113. I will not overlook the extremely delicate situation of the bankruptcy estate,

that can not afford to pay not even the privileged creditors. Since the REsp 867.128/SP decision, |
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